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THE QUEST FOR EQUALITY 


“One of the most powerful political ideas of our time is un- 
doubtedly the principle of equality.” So conscious of this fact were 
the delegates to the San Francisco Conference in 1945 that there is 
hardly a section of the Charter which does not proclaim the funda- 
mental equality of all peoples irrespective of race, sex, language, 
or religion. In pursuit of this objective, the United Nations has 
laboriously elaborated declarations, covenants, and conventions, 
both general and specific. It has studied, analyzed, and discussed. 
It has exerted all the moral pressure of the world Organization for 
the correction of particular abuses. 


Few of the United Nations activities in this field have gone 
uncriticized. On the one hand stand the ardent crusaders urging 
strong international action against every violation of the principle 
of equality for all: on the other hand the defenders of state sov- 
ereignty denying the right of the United Nations to interfere in the 
internal affairs of its members. Between these two the United 
Nations must chart its course. It can ascertain the facts, it can set 
standards, it can recommend and advise. It can provide an arena 
for the “free confirmation of ideas” and this perhaps in the long 
run is a mightier weapon than more concrete and visible 
achievements. 


MAX SORENSEN, the author of the present article, speaks 
with the authority of long and wide-ranging experience. Since 1954 
he has been Chairman of the United Nations Sub-Commission on 
Prevention of Discrimination and Protection of Minorities. He is 
also a member of the European Committee on Human Rights and 
the International Labour Organisation’s Committee on the Appli- 
cation of International Labour Conventions. He is Professor of 
International Constitutional and Administrative Law at the Uni- 
versity of Aarhus and co-author of “Denmark and the United 
Nations,” a volume in the Carnegie Endowment’s series of 
National Studies on International Organization. 


ANNE WINSLOW 
March 1956 Editor-in-Chief 
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Some Basic Concepts 


f ; NE OF THE MOST POWERFUL POLITICAL IDEAS OF OUR 


time is undoubtedly the principle of equality. In 
one way or another, most political and social movements which 
have shaped contemporary society have tended to break down 
privileges and inequalities. The claim for equality has been sup- 
ported, not only by the numerical strength of the underprivileged, 
‘but also by its own inherent merits, at least so it appears to one 
brought up in the ethos of any of the great religions and philos- 
ophies which profess the indentical value of all human beings in 
the eyes of the divine providence. 


The Confucian saying, “Within the four seas all are broth- 
ers’ and St. Paul’s teaching, “Ye are all one in Jesus Christ” 
have left their imprint with other similar doctrines upon the mind 
of man. 


The American Declaration of Independence had deep roots 
in western civilization when, in 1776, it proclaimed: “We hold 
these truths to be self-evident, that all men are created equal, 
that they are endowed by their Creator with certain unalienable 
Rights ... .” The same is true of the French Declaration of the 
Rights of Man and the Citizen, which in the same spirit and in 
almost identical words affirmed the principle of equality by 
stating: “Men are born and remain free and equal in rights. 
Social distinctions can be founded only upon common utility . . . 


1See Wing-tsit Chan, “Within the Four Seas All Are Brothers,” Great 
Expressions of Human Rights, ed. R.M. Maclver (New York and London, 
Harper, 1950), pp. 19 ff. 


291 





Law ... should be the same for all, whether it protects or pun- 
ishes.” 


It may be argued that before the eighteenth century equality 
was accepted as a governing principle only within certain social 
groups, mostly aristocratic and privileged, but not in the relation- 
ship of these groups with others.” The great political and social 
movements since the American and French revolutions, however, 
have aimed at extending the application of the principle to all 
individuals without regard to their social position. These move- 
ments have been successful to a certain extent, inasmuch as the 
broad principle of equality has come to be universally accepted. 
The end of the story, however, has not yet been written, because 
a wide gap separates doctrinal professions from actual practice. 
The more universally the principle of equality has come to be 
accepted, the more striking has been the revelation of how 
strongly inequality is embedded in social practice. Nevertheless, 
it is typical of our time that more conscious efforts are being 
made, on the national as well as on the international level, to 
eliminate this discrepancy between doctrine and practice. The 


purpose of this article is to describe the work of the United 
Nations in this field. 


However much the equality of human beings is proclaimed 
by declarations inspired by conceptions of natural law, the fact 
remains that men are different. The species, homo sapiens, may 
be clearly distinguished as an entity from a biological point of 
view, but individuals have widely different qualities, physical as 
well as mental. Should such differences be accepted as justifica- 
tion for differences in social fate? It is interesting to note that 
one of the most combative political doctrines for the eradication 
of privileges has accepted distinctions on the basis of individual 
differences. Karl Marx is the author of the sentence, “From each 
according to his capacity, to each according to his need.” The 
difficulty not only for Marxism but for all social systems and 
philosophies is to determine which differences of social fate are 


"2 David Thomson, Equality (London, Cambridge University Press, 1949) , 
p. 14. 
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justified by individual inequalities, and which must be con- 
demned as contrary to the fundamental equality of human beings. 


Discrimination 


Discrimination is generally accepted as signifying any act or 
conduct which denies to individuals equality of treatment with 
other individuals because they belong to particular groups in 
society.® 


A few points need clarification. First, the term denotes 
only distinctions which are detrimental to the individuals in 
question. Favorable treatment is not discrimination unless it 
amounts to the granting of privileges to some groups to the 
detriment of others and thereby becomes discriminatory against 
these latter groups. Furthermore, discrimination comprises only 
such detrimental distinctions as are based upon the membership 
of individuals in social or other groups. In general, distinctions 
based upon individual qualities are outside the scope of the term. 
It is immaterial whether such differences are imputable to the 
individual or not, that is to say whether they are controlable by 
him or not. Laziness, carelessness, delinquency, and other similar 
characteristics are in this respect in the same category as physical 
or mental incapacity. 


On the other hand, discrimination comprises detrimental 
distinctions on certain grounds other than membership in clearly 
recognizable social groups. From a sociological point of view it 
may not be justified to classify women or men as specific social 
groups. An individual belonging to a race different from the 
people among whom he is living, does not constitute a social 
group either. Nevertheless, it is usual to characterize any detri- 
mental and differential treatment based on these criteria as dis- 
crimination. The reason for doing so is that these individual 
qualities are not considered as having any social value, in a 
positive or negative sense. Making distinctions on such grounds 


~ 8 See United Nations Doc. E/CN.4/Sub.2/40/Rev.1, 7 June 1949, p. 26. 
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therefore means denying to an individual an equality which he 
ought to enjoy according to accepted social evaluations. 


In the last resort, the very definition of discrimination there- 
fore depends upon the generally accepted social evaluations of 
human qualities. In our days both sexes are generally accepted 
as having equal social value as human beings. In certain com- 
munities, however, this may not be the case, and practices may 
therefore occur which by the majority of mankind are considered 
discriminatory, although they may be accepted as justifiable 
distinctions in the isolated community where they are found. 
The first and fundamental prerequisite to the prevention of 
discrimination is therefore the universal acceptance of basic 
standards regarding the social value of different human qualities. 


Causes. It is a widely held view that discrimination in 
most cases is due to prejudice. Equality is denied to certain groups 
or categories of individuals because they are considered to be of 
inferior value by the dominating group or individuals. Such pre- 
conceived opinions, however, have underlying causes. They may 
be due to sheer ignorance. If that is the case, the problem is fairly 
simple, because the remedy is easily at hand. More often, how- 
ever, they have much more complicated causes. It has been 
argued that discrimination in most cases is a weapon in group 
conflict or, more specifically, a device applied by the dominating 
group to stabilize the existing relationship between various 
groups.* A group which feels its position jeopardized by the rise 
to power or by the threatening infiltration of another group may, 
as a measure of self-defense in order to preserve existing positions, 
develop a mental attitude toward members of the other group 
implying that they are inferior. Whenever this is the real cause 
of discrimination, the problem of adequate remedies becomes 
much more complicated. How can the social struggle be influ- 
enced and determined when it may be to the disadvantage of 
the presently dominating group? Outside influence of some kind 


4See George Eaton Simpson and J. Milton Yinger, Racial and Cultural 
Minorities (New York, Harper, 1947) , pp. 97-127; also Philip Mason, An Essay 
on Racial Tension (London and New York, Royal Institute of International 
Affairs, 1954), p. 34. 
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must be brought to bear, but what are the possibilities of effec- 
tively influencing the course of events in a community by action 
from the outside? Only experience can answer these questions 
satisfactorily, and such experience is as yet insufficient. 


Forms. The hostile or defensive attitude of a dominant 
group toward another group may find expression in many differ- 
ent forms. If the dominant group controls the legislative power 
of the state, discrimination may be condoned, authorized, or even 
imposed by legislation. If legislation remains neutral, adminis- 
trative or judicial authorities may use the discretion which is left 
to them in a discriminatory spirit, and even if legislation in one 
way or another condemns or disapproves of discrimination, subor- 
dinate authorities may contravene the spirit or the letter of the 
law. This is particularly likely to occur where local authorities 
enjoy a certain measure of autonomy. 


Discriminatory laws or practices by public authorities are, 
however, not the only sources of discrimination. In the absence 
of any legal rules, or in violation of the law, private individuals 
and organizations may adopt a discriminatory attitude toward 
members of certain groups. Trade unions, professional organiza- 
tions, cultural associations, church communities, benevolent 
societies, sports clubs, and all.other categories of those private 
organizations which are such a prominent feature of the con- 
temporary social structure, at least in the western world, do 
occasionally exclude members of certain groups from member- 
ship, thereby denying to such groups the material or immaterial 
advantages which are enjoyed by other groups. Employers, house- 
owners, agents of transportation, and private individuals acting 
in many other capacities may refuse to enter into relationship 
with members of certain groups, thereby placing them at a 
material disadvantage and offending their dignity as human 
beings. 


Wherever discrimination is practiced by private individuals 
and organizations, far-reaching methods are required to bring 
it to an end. In cases where the law itself discriminates against 
certain groups, the mere repeal of discriminatory rules or the 
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enactment of legislation prohibiting discrimination is not neces- 
sarily sufficient. The recognition by law of the equal status of 
various social groups and the faithful application of this principle 
by public authorities are unlikely to change the attitude of private 
individuals and groups whose real or imaginary interests require 
discrimination against other groups. Remedies of a more far- 
reaching nature must be applied. The possibilities of modifying 
attitudes of this kind differ from one case to the other. Prohibition 
of specific discriminatory practices and proper sanctions for 
infringements of the prohibition may have certain effects. If 
accepted as just and right by the community in general, such a 
course may be practicable. Repression of this kind has its limits, 
however, if sufficiently strong opposition is encountered from 
influential sections of the community. It will then be necessary 
to resort to more subtle measures to reconcile conflicting group 
interests. If the conflict is less real than imaginary, proper infor- 
mation and education may have the desired effects. If the conflict 
of interests is substantial, compensation or safeguards must be 
offered to the groups which are being induced to relinquish 
established privileges. In both cases, incentives to accepting mem- 
bers of the other group as equals may be a useful part of the 
scheme. 
Minorities 
Prevention of discrimination may not be sufficient to give 
full effect to the principle of equality between social groups. 
Equality before the law, in the sense that the same rules are 
applied to all, may result in effective inequality if these rules 
satisfy the needs of one group but are contrary to the interests 
of another. A rule prescribing the national language as the only 
permissible language of instruction does not give satisfaction to 
groups speaking a different language. A rule which stipulates that 
only a certain day of the week may be observed as the day of 
rest and worship is harmful to any religious community observing 
another day. In such instances different treatment of different 
social groups is necessary to assure equality in fact. 


In a case arising out of the League of Nations treaty system 
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for the protection of minorities, the Permanent Court of Interna- 
tional Justice, in its Advisory Opinion of 6 April 1935 regarding 
Minority Schools in Albania, clearly recognized this need for 
special measures to preserve the interests of minorities: 


The idea underlying the treaties for the protection of minorities 
is to secure for certain elements incorporated in a State, the pop- 
ulation of which differs from them in race, language or religion, the 
possibility of living peaceably alongside that population and co- 
operating amicably with it, while at the same time preserving the 
characteristics which distinguish them from the majority, and satis- 
fying the ensuing special needs. 

In order to attain this object, two things were regarded as partic- 
ularly necessary, and have formed the subject of provisions in these 
treaties. 

The first is to ensure that nationals belonging to racial, religious 
or linguistic minorities shall be placed in every respect on a footing 
of perfect equality with the other nationals of the State. 

The second is to ensure for the minority elements suitable means 
for the preservation of their racial peculiarities, their traditions and 
their national characteristics. 

These two requirements are indeed closely interlocked, for there 
would be no true equality between a majority and a minority if the 
latter were deprived of its own institutions, and were consequently 
compelled to renounce that which constitutes the very essence of 
its being as a minority.® 


The distinction between the negative principle of non-dis- 
crimination and the positive requirement of special protective 
measures for minorities may not always be easily drawn. Thus, 
for example, a law of general applicability which in actual appli- 
cation affects only a minority, raises a problem of classification. A 
certain legislative measure, say for the expropriation of private 
property in the general interest, although couched in terms of 
general application — being applicable to certain categories of 
landowners — may actually violate the particular interests of a 


~ § Permanent Court of International Justice [P.C.I.J.], Ser. A/B No. 64, 
p. 17. 
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minority group, because all or most landowners in these cate- 
gories belong to the minority group. In such a case it may be 
arguable whether a subtle form of discrimination is being prac- 
ticed, or whether the principle of non-discrimination has been 
respected and positive measures of minority protection are called 
for. A similar question arises if a numerus clausus is imposed upon 
a profession which traditionally has been exercised predominantly 
by members of a certain minority, or if an electoral system is 
adopted which excludes small political groups from representa- 
tion with the effect that minority groups are debarred from 
electing their own representatives in legislative assemblies. ‘The 
Permanent Court of International Justice has taken the position 
that the principle of non-discrimination should be extensively 
construed. In its Advisory Opinion of 4 February 1932 concern- 
ing the Treatment of Poles in Danzig, the Court stated: 


the prohibition against discrimination, in order to be effective, 
must ensure the absence of discrimination in fact as well as in law. 
A measure which in terms is of general application, but in fact is 
directed against Polish nationals and other persons of Polish origin 
or speech, constitutes a violation of the prohibition . . . Whether a 
measure is or is not in fact directed against these persons is a ques- 
tion to be decided on the merits of each particular case. No hard 
and fast rule can be laid down.® 


Categories. | The characteristics which distinguish a group 
from the rest of the population among which it is living may be 
widely different. Ethnic, linguistic, and religious differences are 
the common bases for group distinctions. The national allegiance 
of a group may be another characteristic, although national 
minorities generally, but not always, differ in one of the other 
respects from the rest of the population. The features which dis- 
tinguish minority groups are relevant to the question of protection. 
Different measures are required to protect the interest of different 
kinds of groups. 


6P. C. I. J., Ser. A/B No. 44, p. 28. 
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The Legacy of the League 


j NTIL RECENTLY THE RIGHTS OF MINORITY GROUPS 

were considered the exclusive concern of the state 
in which they were located. The only exception to this rule was 
the protection given to certain religious minorities in certain 
states by the provisions of treaties concluded, for the most part, 
during the nineteenth century. During the First World War, 
Woodrow Wilson’s espousal of the principle of national self- 
determination emphasized the right of national groups to conduct 
their own affairs as they wished. Apart from humanitarian or 
idealistic considerations it was felt that the likelihood of another 
war would be reduced if the longing for independence were 
satisfied. Since no redrawing of the map of Europe could possibly 
place all the members of each national group within the same 
boundaries, it was inevitable that minority problems would exist. 
To mitigate the hardship imposed on these unsatisfied minorities 
and to prevent the development of tensions, a number of treaty 
provisions were made, as part of the peace settlement after the 
First World War, for the protection of national minorities which 
were separated by the new frontiers from the nations to which 
they belonged racially, linguistically, or religiously. Under these 
treaty provisions a number of states in Central and Eastern 
Europe accepted the obligation of granting to all their inhabitants 
full and complete protection of life and liberty and freedom of 
religion, and of assuring to all their nationals, irrespective of race, 
language, or religion, equality before the law, equality in civil 
and political rights, and equality of treatment, and security in 
law and in fact. The states further undertook to place no restric- 
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tion upon the free use by any national of his mother tongue 
in private and official intercourse and to assure adequate educa- 
tional facilities in the languages of minority groups. In addition, 
a number of minorities treaties established special rights in favor 
of certain minorities. Furthermore, a special regime was estab- 
‘lished in the Upper Silesian districts of Germany and Poland 
embodying local, impartial machinery for dealing with com- 
plaints. 


Failure to Protect National Minorities 


The Council of the League of Nations guaranteed the fulfill- 
ment of these obligations. Any member of the Council had the 
right to bring to the attention of the Council any infraction, or 
danger of infraction, of these obligations. The Council had the 
right to take such action and give such direction as it might deem 
proper and effective in each particular case. Although the treaties 
did not give individuals a right to address complaints to the 
Council, a procedure was developed under which individual 


petitions were considered by committees of three members of the 
Council which might take up the matter with the government 
against which the complaint was made and, if no satisfactory 
solution could be reached, might ultimately bring the case to the 
attention of the Council." 


Although this system did not function in such a way as to 
satisfy either the minorities, who were the subjects of protection, 
or the governments which were legally bound to afford protec- 
tion, there is little doubt that it did fulfill a useful function as 
long as the general political climate in Europe was favorable to 
the peaceful resolution of controversial issues. When the spirit 
of aggressive nationalism rose to dominate the European political 
scene in the early 1930’s, the system broke down. Even more 
disastrous was the German policy of exploiting national minorities 
as instruments for intervening in the internal affairs of neighbor- 

7 See P. de Azcarate, League of Nations and National Minorities: An Exper 
iment (Washington, Carnegie Endowment for International Peace, 1945) ; 


Inis L. Claude, Jr., National Minorities: An International Problem (Cam- 
bridge, Harvard University Press, 1955), pp. 16-30. 
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ing states with the ultimate purpose of breaking them up from 
within. The part played by the Sudeten-Germans in the disin- 
tegration of the Czechoslovak Republic will remain forever the 
classical example of the sinister exploitation of national minorities 
for the purpose of furthering aggressive designs. The Munich 
surrender in 1938 and the German invasion of Poland in 1939 
which started the Second World War originated in alleged viola- 
tions of the rights of German minorities. Little wonder, therefore, 
that the idea of the international protection of national minor- 
ities was hopelessly compromised in the eyes of the allied states- 
men who, toward the end of the war, drafted the blueprints for 
the future world organization. 


Racial Persecution in Nazi Germany 


The League of Nations system for the protection of minor- 
ities had been intended to attenuate some of the evils which were 
inseparably connected with the division of Eastern Europe into 
a number of small national states. The system did not generally 
cover minorities which remained inside the old states in Western 
Europe. Even Germany as a defeated power was not subjected to 
a general regime of minorities protection. 


The systematic persecution of the Jewish minority in Ger- 
many, which was set in motion shortly after Hitler came to power 
in 1933, was therefore not a matter of immediate concern for 
the League, quite apart from the fact that Germany had at that 
time withdrawn from it. The Jewish persecutions, furthermore, 
were different in kind from the persecutions of national minor- 
ities. In the first place they were not directed against a group of 
people who felt any kind of spiritual allegiance to a foreign state. 
The German Jews were Germans and their national loyalty 
was to Germany. Secondly, the persecutions did not aim at 
assimilating them with the majority by denying them special 
educational and cultural facilities. On the contrary, they were 
segregated from the rest of the population, mixed marriages were 
prohibited, and everything was done to eliminate their influence, 
even to the point of physical extermination. 
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What was denied to them was equality with the rest of the 
population in the enjoyment of fundamental human rights. The 
abuse of political power had assumed proportions which the 
peacemakers of 1919 had not dreamed of. Consequently, the 
weight of the minorities. problem was shifted to the much more 
elementary field of preventing discrimination against minority 
groups, or even securing to everyone, without distinction, funda- 
mental human rights. It was against this background that the 
whole problem was viewed by those who, during the Second 
World War, gave their thoughts to the aims and purpose of 
postwar international organization. 


Drafting the Charter 


Most of the statements on war aims by the allied leaders 
during the Second World War included some reference to the 
need for making the world safe from tyranny. One of the earliest 
and most inspiring declarations was the message of President 
Roosevelt to the United States Congress on 6 January 1941 in 
which the “four freedoms” were proclaimed. Although these 
freedoms — the freedom of speech and expression, the freedom 
of religion, the freedom from want, the freedom from fear — did 
not constitute a complete catalogue of fundamental human free- 
doms, they served as a basis for consideration of the problem in 
the course of the following years. 


It is significant that the message of the President did not 
expressly mention the need for prevention of discrimination. It 
may be assumed that the controversial character of racial rela- 
tionships made it inexpedient for the President to emphasize the 
principle of racial equality too explicitly. As a matter of fact, 
none of the official statements of allied leaders during the war on 
the protection of human rights mentioned the principle of non- 
discrimination. Similarly, the Dumbarton Oaks Proposals for 
the establishment of a general international organization indicated 
briefly that the organization should “promote respect for human 
rights and fundamental freedoms” but did not specify that non- 
discrimination should be included in these rights. It is true that 
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any proclamation of rights to be enjoyed by everybody implicitly 
rules out the barring of any person from enjoying a particular 
right on the ground that he belongs to a certain race. Neverthe- 
less, the emphasis, or absence of emphasis upon the principle of 
non-discrimination may be taken to indicate a certain trend of 
thought. 


Other proposals, however, were more explicit. The first 
Draft International Bill of Rights, prepared in 1942 by the legal 
sub-committee of the Advisory Committee on Postwar Foreign 
Policy set up in the United States Department of State contained 
an article providing that the human rights defined in the Bill 
should be observed and enforced “without discrimination on the 
basis of nationality, language, race, political opinion, or religious 
belief.””® 


It was not, however, until the San Francisco Conference in 
1945 that prominence was given to the principle of non-dis- 
crimination. The representatives of non-governmental organiza- 
tions who attended the conference exerted a strong influence in 
favor of strengthening the Charter provisions on human rights. 
A number of them were particularly concerned about anti-sem- 
itism, and others were similarly concerned about discrimination 
against other peoples. As a result, provisions were inserted in four 
different articles of the Charter to the effect that the United 
Nations should promote the respect for human rights and funda- 
mental freedoms “‘without distinction as to race, sex, language or 
religion.” This phrase is embodied in Article 1 defining the pur- 
poses of the Organization, Article 13 on the functions of the 
General Assembly, Article 55 on economic and social cooperation, 
and Article 76, defining the basic objectives of the Trusteeship 
System. 


These provisions have often been quoted during the debates 
in the various United Nations bodies. They have served as the 
point of departure for action and recommendations in a number 


8 Article 16. U.S. Department of State, Postwar Foreign Policy Preparation, 
1939-1945, General Foreign Policy Ser. 15 (Washington, G.P.O., 1949) , p. 485. 
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of different matters, and measured in accomplishments they have 
not been altogether ineffective, although there is still a long way 
to go before their objectives have been reached. 


It is significant that the Charter does not contain the word 
“minorities.” The trend of thinking at San Francisco was not 
favorable to special measures of protection for national minor- 
ities, and the interests of other minority groups were generally 
believed to be adequately safeguarded by a faithful observance 
of the principle of non-discrimination. 





A Battle on Many Fronts 


N VIEW OF THE PREVAILING CLIMATE IN WHICH THE 
United Nations was born, the prominence subsequently 
given to the question of discrimination was not unexpected. 
Efforts to deal with the problem ranged from the insertion of 
general clauses in the Universal Declaration of Human Rights 
and in the Draft Covenants and intensive studies of special types 
of discrimination such as sex and race, to the creation of a semi- 
permanent body within the United Nations with primary respon- 
sibility for promoting effective international action consonant with 
the provisions of the Charter. 


One of the earliest actions of the General Assembly in this 
field was taken at the second part of its first session in November 
1946. The Assembly adopted a resolution declaring that it was 
in the higher interests of humanity to put an immediate end to 
religious and so-called racial persecution and discrimination, and 
calling upon governments to take prompt and energetic steps to 
that end. 


This resolution was based on an Egyptian proposal. Although 
the text as it was finally adopted did not contain any reference 
to particular countries, the original draft made it clear that 
Egypt had conditions in Central Europe in mind. In this part 
of the world, it was alleged, citizens belonging to religious minor- 
ities continued to be the object of persecution and of discrimin- 
ation which rendered life difficult for them in their native coun- 
tries where they had a right to live on an equal footing with other 
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citizens. What was not stated expressly, but what undoubtedly 
lay behind this proposal, was the anxiety, which subsequent events 
so abundantly justified, that a mass exodus of Jewish emigrants 
from Central Europe might create difficulties in the Near East. 


This was the first — and by no means the last — occasion 
on which the problem of preventing discrimination was raised 
against a background of particular national interests. On the 
whole, however, the debate was conducted along more general 
lines. Humanitarian and idealistic motives were apparent, and 
genuine preoccupation with the rights and dignity of human 
beings pervaded the deliberations. This is not to say, however, 
that national differences were nonexistent. The closer the discus- 
sion came to practical realities, the more difficult it proved to 
reconcile divergencies originating from different national outlook 
and experience. 


The principal forum of the discussion was the Commission 
on Human Rights, provided for in Article 68 of the Charter and 
established by the Economic and Social Council at its first session. 
The terms of reference of that Commission as laid down by the 
Council included the elaboration of proposals regarding (a) an 
international bill of rights; (b) international declarations or con- 
ventions on civil liberties, the status of women, freedom of in- 
formation, etc.; (c) the protection of minorities; and (d) the 
prevention of discrimination on grounds of race, sex, language, 
or religion. 


These terms of reference were anything but clear, and, what 
is particularly relevant in this connection, the various points over- 
lapped to a considerable extent. An international bill of rights 
might have to include provisions regarding minorities and the 
prevention of discrimination; the same might be the case with 
conventions on civil liberties; and declarations or conventions on 
the status of women as mentioned under (b) would have to deal 
with the prevention of discrimination on grounds of sex, a par- 


® For the text of the original proposal see General Assembly Official Records 
[GAOR]: General Cmtte., 1946, Annex 21, pp. 106-07. See also General Assem- 
bly Res, 103(I), 19 Nov. 1946. 
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ticular aspect of the problems referred to under (d). The Com- 
mission decided to concentrate its work on the drafting of an in- 
ternational bill of rights and to establish sub-commissions for the 
consideration of certain of the other problems. In March 1947 
the Commission elected twelve independent experts to serve as 
members of the Sub-Commission on the Prevention of Discrimin- 
ation and Protection of Minorities. 


Universal Declaration of Human Rights 


The Sub-Commission, which held its first session toward the 
end of 1947, began its activities by considering those articles of 
the proposed Declaration of Human Rights which touched upon 
its field of work. A drafting committee of the Commission on 
Human Rights had proposed an article which, adopting the terms 
of the Charter, provided that the rights set forth in the Declara- 
tion should be enjoyed by everyone without discrimination as to 
race, sex, language, or religion. The Sub-Commission now pro- 
posed to extend the wording and scope of the article by enumer- 
ating other grounds on which distinctions might not be based 
(“political or other opinion, property status, or national or social 
origin”) and by making it clear that these grounds were not 
exhaustive but simply exemplified the general rule that no dis- 
tinction of any kind should be allowed.’® 


The Commission on Human Rights accepted the Sub-Com- 
mission’s draft with only: one addition: after “race” the Commis- 
sion inserted the word “colour” which the Sub-Commission had 
found superfluous. The General Assembly at its third session 
added the words “birth or other status” and the final text, as 
embodied in Article 2 of the Universal Declaration of Human 
Rights, consequently reads as follows: ; 


Everyone is entitled to all the rights and freedoms set forth in 
this Declaration, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national 
or social origin, property, birth or other status. 


10 United Nations Doc. E/CNA/52, 6 Dec. 1947, p. 4. 





The reference to “national origin” as one of the factors 
which may not serve as a ground for discrimination is the only 
allusion in the text of the Declaration to the problem of national 
minorities. The Sub-Commission had proposed that a separate 
article should recognize the special rights of ethnic, linguistic, 
or religious groups to maintain their cultural institutions and 
traditions if they so desired. The Commission on Human Rights, 
however, decided to recommend its omission from the Declara- 
tion and the General Assembly decided to follow this proposal. 
The Assembly also rejected a number of less far-reaching pro- 
posals submitted by various national delegations designed to 
assure recognition of certain cultural rights of national minority 
groups. The Assembly decided to refer these proposals to the Sub- 
Commission for further study. In the course of the following 
years the Sub-Commission devoted a good deal of its activities 
to this problem, as will be seen in the chapter below. 


Draft Covenants on Human Rights 


After the adoption by the General Assembly of the Universal 
Declaration the Commission on Human Rights turned its atten- 
tion to the completion of the Covenants on Human Rights” 
which were intended to specify in binding legal terms the rights 
which had been proclaimed by the Declaration as general prin- 
ciples or, in the terms of the Declaration, “‘as a common standard 
of achievement.” 


The question of discrimination was hardly controversial. 
The Commission decided to include as Article 2 of the Draft 
Covenant on Civil and Political Rights a provision under which 
the states parties to the Covenant undertake to give legal effect 
to the non-discrimination clause with respect to the rights 
recognized in the Covenant. It also decided to include as Article 
24 an additional provision stating that all persons are equal 


11 For the text of the Draft Covenants, see Economic and Social Council, 
Official Records [ECOSOC, O.R.]: 18th Sess., 1954, Supp. No. 7, Annex I, pp. 
62-72; and United Nations Doc. A/2929, 1 July 1955, containing the text with 
annotations. 
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before the law and that the law shall prohibit any discrimination 
and shall guarantee to all persons equal and effective protection 
against discrimination. The scope of this article goes beyond 
that of Article 2 since the discrimination referred to is not limited 
to discrimination with respect to those rights which are rec- 
ognized by the other provisions of the Covenant. Finally, Article 
3 contains a special non-discrimination clause, under which the 
states parties to the Covenants undertake to ensure the equal 
rights of men and women to the enjoyment of all civil and 
political rights set forth in the Covenant. It may be argued, 
as indeed it has been, that this article is redundant, inasmuch 
as Article 2 already rules out any discrimination on ground of 
sex. On the other hand, it was felt that because of the inferior 
position of women in many countries it was particularly impor- 
tant to emphasize the principle of the equality of men and 
women. 


The Draft Covenant on Economic, Social and Cultural 
Rights contains corresponding non-discrimination clauses. Under 
Article 2, paragraph 2 of that Draft, the states parties undertake 


to guarantee that the rights set forth in the Covenant will be 
exercised without distinction of any kind, such as race, color, 
sex, language, etc., and Article 3 contains a provision regarding 
the equal rights of men and women. As to the question of 
minorities, it is interesting to note that the Draft Covenant on 
Civil and Political Rights includes a special article on the rights 
of minorities. Article 25 of the Draft is worded as follows: 


In those States in which ethnic, religious or linguistic minorities 
exist, persons belonging to such minorities shall not be denied the 
right, in community with the other members of their group, to enjoy 
their own culture, to profess and practise their own religion, or to 
use their own language. 


It is hardly possible to explain on rational grounds why 
such a provision was included in the draft of an instrument 
which is to become legally binding, whereas it was omitted 
from the general statement of principles contained in the Uni- 
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versal Declaration. The subject matter has not grown less 
controversial since 1948, as will be seen from the analysis of 
the work of the Sub-Commission in this field. The reason is 
more likely a fortuitous alignment of votes in the eighteen-mem- 
ber Commission on Human Rights, and it remains to be seen 
whether the General Assembly will maintain this article.’* 


The true purport of the provisions of the Draft Covenants, 
whether they relate to prevention of discrimination or to protec- 
tion of minorities, can be fully appreciated only when they are 
considered in conjunction with the measures of implementation 
provided for by the drafts. According to the Draft Covenant 
on Civil and Political Rights complaints by one state against 
another for non-fulfillment of the obligations under the Covenant 
may be brought before a committee charged with a function 
of fact-finding and conciliation and may ultimately, if no solu- 
tion is reached in this way, be submitted to the International 
Court of Justice for adjudication. In addition to this procedure 
in case of complaints, the Draft embodies a general system of 
reporting, obliging all states parties to submit annual reports 
on the measures taken by them to fulfill their obligations under 
the Covenant. The measures of implementation provided for 
by the Draft Covenant on Economic, Social, and Cultural 
Rights do not allow for complaints by one state against another 
but are limited to a rather elaborate system of reporting on the 
progress made by each state party in achieving the observance 
of the rights recognized in the Covenant. 


Although it may still be premature to attempt any detailed 
prognosis with regard to the practical effects of these measures, 
it must be recognized that they are based upon a very broad 
conception of the function of international organization with 
respect to matters which have traditionally been considered as 
domestic affairs of sovereign states. This is even more true if 
one considers the proposals for an individual right of petition 


12 The fate of the Draft Covenants is as yet uncertain. The General Assem- 
bly considered them at the ninth and tenth sessions without completing 


action on them. 
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under the Covenant on Civil and Political Rights, proposals 
which have so far encountered strong opposition in the bodies 
of the United Nations, but which have been realized within the 
framework of the Council of Europe by the European Conven- 
tion on Human Rights. If ever carried into full effect on a 
universal basis, these measures may become a cornerstone of the 
international structure which is being erected to combat discrim- 
ination and afford protection to minority groups. 


Discrimination on Grounds of Sex 


The problem of preventing discrimination on grounds of 
sex, which is identical with the problem of assuring equality of 
women with men, since discrimination against men hardly occurs 
in the modern world, has been a particular preoccupation of the 
United Nations. The Preamble of the Charter reaffirms speci- 
fically the faith of the peoples in the equal rights of men and 
women, and the very structure of the bodies established to 
consider problems of human rights reflects this particular 
concern with the equal rights of women. Early in 1946 a Sub- 
Commission on the Status of Women was established under 
the Commission on Human Rights, but late in the same year 
it was made a full commission authorized to report directly to 
the Economic and Social Council. According to its terms of 
reference it was to make recommendations “on the promotion 
of women’s rights in political, economic, civil, social and educa- 


tional fields.’’* 


In the course of the past ten years the Commission has 
been very active and has been able to register remarkable 
progress toward the realization of its purpose. In practically 
every country in the world women have been moving toward 
equality with men. In some countries the goal has been nearly 
attained; in others there is still a long way to go, and many 
obstacles, such as custom and tradition, religious doctrine, or 
social and economic conditions, impede rapid progress, but there 


13 Economic and Social Council Res. 12(II), 21 June 1946. 





is hardly a country which has escaped the general evolution 
toward equality. 


What part of this general favorable tendency can be 
ascribed to the influence of the United Nations is difficult to 
ascertain; it is a question which might profitably be investigated 
by social or political scientists. It may be assumed as a working 
hypothesis that wherever the impetus emanating from the United 
Nations has had practical effect the ground has been prepared 
in advance by a national feminist movement. It can nevertheless 
be assumed that the evolution of women’s rights in such countries 
has been accelerated by international influence and that local 
movements toward feminine equality have been strengthened 
by the universal standards adopted by the international bodies. 


The Commission on the Status of Women has made use of 
a number of different methods for the promotion of women’s 
rights. In the field of political rights a convention was drafted 
by the Commission and ultimately adopted by the General 


Assembly at its seventh session in 1952 as resolution 640 (VII), 
according to which women should be entitled, on equal terms 
with men, without any discrimination (a) to vote in all elections; 
(b) to be eligible to all publicly elected bodies; and (c) to hold 
public office and to exercise all public functions. The Convention 
which came into force on 7 July 1954 has been ratified by 
twenty-two countries. Although the Commission has noted at its 
successive sessions that an ever increasing number of states 
recognize the political rights of women, it has no means of 
imposing the obligations set forth in the Convention on those 
states which are most reluctant to accord equality to women. 


A draft convention on the nationality of married women 
was submitted by the Commission and the Economic and Social 
Council to the tenth session of the General Assembly, which, 
however, did not complete consideration of it, and decided to 
take it up again at the eleventh session. The Commission also 
recommended, with reference to the International Labour 
Organisation (ILO) Convention on Equal Remuneration for 
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Work of Equal Value, that governments take measures for the 
application of the principle of equal pay for equal work. 


In a number of recommendations based on proposals of 
the Commission and adopted by the Economic and Social Coun- 
cil, governments have been urged to remove inequalities in 
certain fields of private law, to ensure women equal access with 
men to all types of education, and to take measures designed 
to remove economic discrimination against women. Furthermore, 
it has been recommended that governments avail themselves of 
the opportunities under the technical assistance programs to 
obtain advisory services regarding measures to assure equal 
opportunities for women with men in various fields. 


A final, but not the least important method used by the 
Commission has been the systematic collection and publication 
by the Secretary-General or the specialized agencies, notably 
the United Nations Educational, Scientific and Cultural Organ- 
ization (UNESCO) and ILO, of information relating to the 
status and opportunities of women in individual countries. The 
registration of progress achieved and the exposure of existing 
shortcomings are perhaps the most efficient methods in present 
circumstances of inducing governments to take action. 


Side by side with such measures to influence public opinion 
on the international level must go measures to create in each 
particular country a climate of public opinion favorable to 
the introduction of reforms. The Commission has stressed the 
importance of informing and educating public opinion through 
national and international action. 


The interplay of these various approaches to international 
action with a view to preventing discrimination on the ground 
of sex provides a useful lesson for similar action with respect 
to discrimination on other grounds. Although close parallels 
cannot be drawn, the successful activities of the Commission 
on the Status of Women seem to confirm the fact that the 
struggle against discrimination must be based on appropriate 
doses of information, education, criticism, and encouragement 
to progress. 
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Discrimination on Grounds of Race 


Closely paralleling in many respects the approach of the 
Commission on the Status of Women have been the activities 
of UNESCO with regard to racial discrimination.* Race is 
unquestionably the most widespread ground for discrimination 
in the modern world. Some ethnic groups, particularly those of 
European origin, consider themselves superior to other groups 
and reserve for themselves a preferential social position. From 
this point of departure the first task is to ascertain the true nature 
of racial differences. If it is found that existing racial differences 
do not justify discriminatory practices, or in other words that 
such practices are based not on rational considerations but on 
prejudice again certain races, the next step is to attempt to 
eradicate such prejudice, which is primarily an educational task. 


In order to provide a solid foundation for its activities, 
UNESCO has endeavored first to take stock of present knowl- 
edge about the race concept. Bringing together specialists from 
various branches of science and various countries, it has tried 
to reach agreed formulations of certain conclusions on the 
subject. Most important is the “Statement on the Nature of 
Race and Race Differences, by Physical Anthropologists and 
Geneticists,” which was adopted in June 1951 by a group of 
twelve outstanding scientists and subsequently approved, with or 
without comments, by a great number of their colleagues 
throughout the world. The conclusions of this statement merit 
quotation in full: 


We have thought it worth while to set out in a formal manner 
what is at present scientifically established concerning individual 
and group differences. 


14A useful summary of the activities of UNESCO in this field is given in 
a communication of 12 June 1953 from UNESCO to the United Nations on 
activities of UNESCO with regard to this and other aspects of discrimination 
(United Nations Doc. E/2473, 2 July 1953) with a supplement (United 
Nations Doc. E/CN.4/Sub.2/159, 19 Nov. 1954). See also statement by René 
Maheu, Assistant Director-General of UNESCO, before the Sub-Commission 
on 6 January 1956 (United Nations Doc. E/CN.4/Sub.2/SR.178, 31 Jan. 
1956, pp. 13-16). 
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(a) In matters of race, the only characteristics which anthropol- 
ogists have so far been able to use effectively as a basis for 
classification are physical (anatomical and physiological). 

(b) Available scientific knowledge provides no basis for believing 
that the groups of mankind differ in their innate capacity 
for intellectual and emotional development. 

(c) Some biological differences between human beings within a 
single race may be as great as, or greater than, the same 
biological differences between races. 

Vast social changes have occurred that have not been con- 
nected in any way with changes in racial type. Historical and 
sociological studies thus support the view that genetic differ- 
ences are of little significance in determining the social and 
cultural differences between different groups of men. 

There is no evidence that race mixture produces disadvan- 
tageous results from a biological point of view. The social 
results of race mixture, whether for good or ill, can generally 
be traced to social factors.’® 


In addition, steps have been taken to make generally avail- 


able to the educated public the results of recent reseach on 
the various aspects of the problem. Eminent scholars and 
scientists have contributed to three series of booklets: The Race 
Question in Modern Science; Race and Society; and The Race 
Question in Modern Thought. Pursuing this line of activity, 
UNESCO has established an information center on the study 
of race relations to collect all available information on research 
in race relations and disseminate this information through 
periodic publications. 

Realizing that many aspects of race relations remain unex- 
plored by the social sciences, UNESCO has also taken the 
initiative of promoting research in this field, giving preference 
to the positive aspects of race relations, that is, to empirical 
data relating to the successful integration of different social and 
racial groups. In execution of this program a number of studies 


15 The Race Concept, Results of an Inquiry, The Race Question in Modern 
Science series (Paris, UNESCO, 1952), p. 15. 
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have been undertaken on race relations in Brazil, a country 
where different ethnic groups appear to live harmoniously 
together. Another series of studies has centered round the methods 
and techniques employed for facilitating the social integration 
of minority groups. Investigation of this problem is being under- 
taken in a number of countries, and one of the first results has 
been the publication of a study undertaken by Morroe Berger of 
legislative measures adopted in the United States to prevent 
discrimination in employment.”® 


The next step is to assure that adequate use is made of 
contemporary knowledge on race problems. UNESCO, like 
other international organizations, is not in a position to compel 
national authorities to act according to the dictates of modern 
science. It can, however, advise governments to take account 
of the generally agreed conclusions of scientists in this field. One 
project which merits particular attention is the publication of 
two books, one for primary and the other for secondary educa- 
tion, designed to serve as guides for teachers whose lessons touch 
upon the race question. The underlying idea is, of course, that 
racial prejudice may be countered most effectively by preventing 
ideas about racial superiority from being implanted in the minds 
of children and young people. Furthermore, UNESCO can 
advise governments in their pursuit of educational policies to 
avoid discriminatory practices, such as segregation of children 
according to race. Thus, the United Nations program of advisory 
services in the field of human rights which is described in the 
next chapter will undoubtedly have to draw upon the specialized 
knowledge and experience of UNESCO with respect to the 
educational aspects of the problem. 


Once again, however, we reach the point where issues 
of power and influence in society are involved. Groups in power 
are not likely to be responsive to information about the unjust 
foundation of their social position. Nevertheless, the activities of 
international organizations in this field are not futile. The flow 


"16 Racial Equality and the Law, Race and Society series (Paris, UNESCO, 
1954) . 
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of ideas across national frontiers cannot be stopped. It is bound 
to have some influence upon social evolution even in countries 
where the ruling classes cling most stubbornly to ancient or 
recently acquired privileges. And in a great number ~‘ countries, 
where government is exercised for the benefit of al), where moral 
and political ideologies accept the doctrine of equality as a basic 
principle, international efforts designed to disseminate knowledge 
and information may be successful in combatting discriminatory 
practices and prejudice which have their roots in tradition and 
inertia rather than in a conscious determination to maintain 
the privileges of certain social groups. It is still too early to 
assess the impact of UNESCO’s work upon the evolution of 
ideas and social practices, but there is fair reason to assume that 
it has been anything but negligible. 





The United Nations Sub-Commission 


W HILE IT IS FAIRLY EASY TO REACH GENERAL AGREE- 


ment on the goal to be attained in the field of 
discrimination, a much more controversial question is what 
methods are most adequate and effective to reach these goals. 
Prevention of discrimination to be effective is an operation 
which sometimes must cut deep into the vital tissues of a 
community, and the surgeon’s knife has to be used with great 
care in order not to cause permanent injury. 


Methods of Combatting Discrimination 


A primary condition of success is a proper understanding 
of the nature and causes of the evil. The Sub-Commission has 
clearly recognized this and has from the very beginning lent 
its support to the very important work of UNESCO with regard 
to racial prejudice and other types of discrimination.** 


If such studies are to result in a lessening of discrimination, 
the Sub-Commission has recognized that it must be through 
national action which, in the majority of cases, is the principal 
and most effective means of combatting discrimination. Although 
international bodies have some possibility of influencing human 
behavior directly by disseminating information and thereby 
encouraging and stimulating trends of opinion in individual 
countries, their objective can in most cases be reached only 
through action on the national level by governments and sub- 


17 See pp. 314-17. 
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ordinate public authorities. The activities of international bodies 
must therefore be directed toward the application of such 
methods as are available for influencing governmental action. 


Within the existing framework of the United Nations, the 
adoption of recommendations to governments is the principal 
method of achieving this purpose. The Sub-Commission has 
therefore directed its activities toward the formulation of such 
recommendations. Realizing, however, that proposals which are 
not based upon careful studies of the subject are likely to remain 
dead letters, the Sub-Commission has launched a comprehensive 
program of studies, singling out for separate examination the 
various fields of social activity in which discrimination occurs. 


At its sixth session, it adopted a detailed resolution on the 
study of discrimination in the field of education. The resolution 
provided that the study should be undertaken on the basis of 
material collected from governments, the Secretary-General of 
the United Nations, the specialized agencies, and non-govern- 
mental organizations. Later the Commission on Human Rights 
added to these sources the “writings of recognized scholars and 
scientists.”'® The study was to be undertaken on a global basis, 
but special attention was to be given to instances of discrimina- 
tion that were typical of general tendencies. The general trend 
and development of legislation and practices with regard to 
discrimination in the field of education were to be pointed out 
and special attention given to instances where discrimination 
had been successfully overcome. The resolution also provided 
that the factors which in each instance had led to the discrim- 
inatory practices should be cited, indicating those factors which 
were “economic, social, political, or historic in character and 
those resulting from a policy evidently intended to originate, 
maintain or aggravate such practices.” The purpose of the study, 
and of the report on the study, should be not only to form a 
basis for the Sub-Commission’s recommendations, but also to 
serve as a means of educating world opinion.” 


~ 18 ECOSOC, O.R.: 18th Sess., 1954, P 48. 


19 United Nations Doc. E/CN.4/705, 5 Feb. 1954, pp. 36-37. 











These directives have provided a pattern for studies of 
discrimination in other fields. The Sub-Commission has decided, 
with the approval of the Economic and Social Council, to under- 
take in 1956 a study of discrimination in the field of religious 
rights and practices, and of discrimination in the field of political 
rights. Although the latter study will begin in 1956, the main 
burden of it will fall in 1957. These studies will be undertaken 
by individual members of the Sub-Commission who have con- 
sented to work for the Sub-Commission between sessions with- 
out remuneration. Charles D. Ammoun (Lebanon), Arcot 
Krishnaswami (India), and Hern4n Santa Cruz (Chile), respec- 
tively, have been appointed as special rapporteurs for the three 
studies. 


A study of discrimination in the field of employment and 
occupation has been undertaken by ILO at the request of the 
Sub-Commission. The Governing Body of ILO decided at its 
session in November 1955 to include on the agenda of the 40th 
International Labour Conference which will take place in June 
1957 an item on discrimination in the field of employment and 
occupation with a view to adopting an international instrument 
on this question in 1958.” 


At its eighth session in January 1956 the Sub-Commission 
considered a draft of the first of the substantive reports, that 
on discrimination in the field of education, prepared by Charles 
D. Ammoun. The draft report, which is in itself a contribution 
of high scientific and practical value, served as the basis for a 
very fruitful debate, and it was decided to request the special 
rapporteur to undertake for presentation to the next session of 
the Sub-Commission a revision of his report in the light of the 
observations of his colleagues as well as of any further informa- 
tion from other sources. It may therefore be expected that the 
Sub-Commission at its session in 1957 will adopt the report and 
formulate its recommendations for action. The special rapporteur 
has suggested the adoption of an international convention for 


20 United Nations Doc. E/CN.4/721, $1 Jan. 1956, p. 20. 
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the prevention of discrimination in this field and the establish- 
ment of an international fund to combat discrimination in 
education. There was some doubt among members of the Sub- 
Commission as to the appropriateness of such measures, but no 
decision was taken.” 


Although some uncertainty exists as to the results which 
may be expected from the work of Sub-Commission in this field, 
there can hardly be any doubt as to the value of establishing 
a solid foundation for future debate of these problems within 
the United Nations framework. The subject matter of discrim- 
ination is so loaded with political implications that any debate 
thereof in an international political organization is likely to 
give rise to reciprocal recriminations among representatives of 
various states for not living up to the standards set by the Uni- 
versal Declaration of Human Rights or by other international 
instruments. If such criticism is inevitable, as it seems to be 
in the present stage of world affairs, it is at least desirable that 
it should be made only on the basis of objective and compre- 
hensive information. Scientific truth may not be within reach in 
matters of social policy, but it is essential that the material on 
which arguments are based be collected and analysed in a non- 
partisan spirit and, at the same time, without fear of hurting 
the susceptibilities of particular governments. Although political 
differences are reflected in the work of the Sub-Commission, it 
remains true that this body is better qualified to fulfill that 
requirement than other organs within the framework of the 
United Nations. 


The Protection of Minorities 


Although the United Nations started from the premise that 
it would not enter the field of minorities problems, the question 
of special protective measures was very soon raised in the debates 
of the various United Nations bodies, and the problem of 
minorities became one of the many controversial issues which 
loaded the agendas of its commissions and committees. 


~ 21 [bid., pp. 21-89. 








When the General Assembly refused to adopt a special 
article on minorities as part of the Universal Declaration of 
Human Rights, it did not close the door to other approaches 
to the problem. In a separate resolution adopted on the same 
day as the Universal Declaration it expressed the view that “the 
United Nations cannot remain indifferent to the fate of minor- 
ities”; it recognized the difficulty of finding a universal solution 
to “this complex and delicate question” and decided that the 
Sub-Commission should be asked to make a thorough study of 
the problem “in order that the United Nations may be able 
to take effective measures for the protection of racial, national, 
religious or linguistic minorities.”* 

An examination of the work of the Sub-Commission since 
then will furnish a striking example of a sustained effort to find 
an international solution to a problem, or rather a series of 
related problems, which in the present stage of world political 
evolution is not ripe for international regulation. In this respect 
the efforts of the Sub-Commission are perhaps not unique; 
other United Nations bodies have been faced with similarly 
frustrating tasks. But the Sub-Commission, in contrast to most 
other organs, has had the courage to draw the only logical 
conclusion from the failures it has experienced, namely to declare 
that the task is insoluble for the time being, and to recommend 
that it be laid aside. While positive results have been insignificant, 
the debate has thrown a considerable amount of light on various 
aspects of the question. 


In order to understand the complexity of the problem it 
may be useful to examine what might be considered the culmina- 
tion of the work of the Sub-Commission in this field, namely 
a proposal for a definition of minorities for the purpose of 
protection by the United Nations, together with certain proposals 
for interim measures of protection. These proposals were con- 
tained in resolutions adopted at the third session of the Sub- 
Commission and amended at its fourth session in the light of 


~ 22General Assembly Res. 217C (III), 10 Dec. 1948. 
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comments made by the Commission on Human Rights.** From 
an analysis of the texts and the debates preceding their adoption 
the major aspects of the problem appear to be the following. 


In the first place, it was pointed out that some existing 
ethnic, religious, or linguistic minority groups do not require 
protection because they occupy a dominant position in the 
community. The numerical inferiority, in other words, is not 
decisive as such. On the other hand, it was recognized that there 
may be non-dominant groups which are so small that special 
treatment would place a disproportionate burden upon the 
resources of the state. Any definition designed to afford protec- 
tion by the United Nations would, the Sub-Commission admitted, 
have to take account of these difficulties. One minimum require- 
ment might be that the minority group should include a number 
of individuals sufficient by themselves to preserve their ethnic, 
religious, or linguistic traditions. Another decisive factor which 
was mentioned was the geographical distribution of the members 
of the minority group. Whereas certain special measures of 
protection, such as the right of minorities to use their own lan- 
guage in official communications, may be applied without regard 
to numbers, others, such as local autonomy, can only be applied 
when the minority exists in substantial numbers and forms a 


relatively compact group. 


In the second place it was recognized that no special meas- 
ures of protection were required for those groups which were 
seeking identity of treatment with the rest of the population. The 
general principle of non-discrimination would give them ade- 
quate protection. Only when a spontaneous desire for special 
measures of protection was expressed would these be justifiable. 
In this connection it was pointed out that account must be 
taken of the undesirability of interfering with the spontaneous 
developments which take place when impacts such as those of 
a new environment or modern means of communication produce 
a state of rapid social, cultural, or linguistic evolution. 


28 United Nations Doc. E/CN.4/641, 25 Oct. 1951, Annex I; see also United 
Nations Doc. E/CN.4/Sub.2/154, 9 Dec. 1953. 
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Furthermore, the very grave issue of the loyalty of the 
minority to the state in which it lives was given due weight. 
Bitter historical experience was clearly discernible as motivation 
for a passage in which the Sub-Commission pointed to “the 
risk of taking measures that might lend themselves to misuse 
amongst a minority whose members’ spontaneous desire for a 
tranquil life as contented citizens of a State might be disturbed 
by parties interested in fomenting amongst them a disloyalty to 
that State.”** The Sub-Commission went on to state that if, in 
spite of that risk, special measures of protection were taken, 
members of the minority must be loyal to the state, and could 
enjoy the benefit of such protection only so long as they did not 
use their rights for the purpose of threatening or undermining 
the unity and security of the state of which they were nationals. 


Notwithstanding all these limitations and reservations the 
proposals of the Sub-Commission did not meet with the approval 
of the Commission on Human Rights. The reason was primarily 
that a number of countries were fundamentally opposed to the 
idea of protecting minority groups and claimed that their 
assimilation with the rest of the population was a necessity, at 
least in so far as national and linguistic minorities were con- 
cerned. In particular, it was alleged that the Sub-Commission 
had failed to pay sufficient attention to the special interests of 
the countries of immigration. In these countries, notably those 
of the Western Hemisphere, the early immigrants had determined 
the national character of the state, and the preservation of that 
national character now required the assimilation of all later 
immigrants of a different national origin. The “melting-pot” 
conception of the relationship between the immigrant groups 
and the country of reception was not a phenomenon charac- 
teristic only of the United States. 


This process of assimilation was a necessity not only in 
order to preserve the cultural traditions of the country, but also 
to safeguard national security. The use made by the aggressor 
states in the Second World War of their emigrants to overseas 
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countries for subversive purposes has enhanced the importance 
of this aspect of the problem. A number of Latin American 
countries had been made particularly conscious of the danger 
to the security of the state which the presence of strongly 
nationalistic groups of foreign immigrants may constitute. 
Against this background it is easy to understand why a number 
of members of the Commission on Human Rights viewed with 
some suspicion and distrust the proposals of the Sub-Commission. 
The draft definition was criticized on a number of grounds, 
most severely by representatives of Latin American countries. 
Among the Great Powers, only the Soviet Union was in favor 
of the principle of protection of minorities with the very impor- 
tant qualification, however, that international bodies should not 
be allowed to interfere with the measures taken by sovereign 
national states for that purpose. 


Consequently, the Commission could not agree to accept 
the proposals of the Sub-Commission, but it hesitated to reject 
them outright. At its ninth session in 1953, while refraining 
from expressing an opinion on the definition of minorities, it 
simply requested the Sub-Commission “to proceed with its 
work on the definition and protection of minorities.”*® The 
Economic and Social Council endorsed this decision and by its 
resolution 502B,1I(XVI) of 3 August 1953 expressed the view 
that it was necessary to undertake a more thorough study of 
the whole question, including the definition of the term “minor- 
ity,” and requested the Commission and the Sub-Commission 
to continue their work. 


At first sight it may appear somewhat inconsistent that 
the Commission on Human Rights at the same session in 1953 
decided to insert in the Draft Covenant on Civil and Political 
Rights the article on the rights of minorities mentioned above. 
This article, however, was adopted on the basis of a rather 
narrow understanding of its terms which was likely to appease 
the fears of the countries of immigration. The relevant passage 
of the report of the Commission reads as follows: 


25ECOSOC, O.R.: 16th Sess., 1958, Supp. No. 8, p. 29. 





The majority of the members argued that the term “minorities” 
should be understood to cover well-defired and long-established 
minorities; and that the rights of persons belonging to minorities 
should not be interpreted as entitling any group settled in the terri- 
tory of a State, particularly under the terms of its immigration laws, 
to form within that State separate communities which might impair 


its national unity or its security.” 


The adoption of the article in question therefore does not 
signify any unreserved recognition of the rights of minorities. 
The real issue was still kept open. Reviewing the work of the 

_ United Nations in this field up to 1954, Inis L. Claude has 
given the following very penetrating and revealing analysis of 
the position: 


The Sub-Commission has been criticized on various grounds, 
but it would seem that its most serious offense has been to raise the 
inconvenient suggestion that political organs of the United Nations 
should adopt some of its proposals for bringing the minority prob- 
lem into the sphere of active consideration. The Economic and So- 


cial Council and the Commission on Human Rights, in encouraging 
the Sub-Commission to study the problem and in sending back pro- 
posals marked “Premature — for further study,” may have betrayed 
a disposition to keep the problem indefinitely bottled up in an 
obscure place, so as to avoid the embarrassing necessity of either 
repudiating or accepting the doctrine that minorities are entitled 
to special international protection.** 


When the Sub-Commission met in 1954 its members felt 
that a new approach to the whole problem was necessary. The 
attempt to reach a definition of minorities which might be 
universally applicable was doomed to failure because of the 
immense variety of minority groups and the widely different 
characteristics of their relationship to the rest of the population 
among which they live. The questions of whether a minority 
group is in need of special protection and, if so, what kind of 


~ 26 Ibid., p. 7. 
27 Op. cit., p. 151. 
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measures are required were not found to be susceptible of a 
universal solution. On the contrary, each case had to be con- 
sidered on its merits. Progress could be made only if an empirical 
method of work were adopted and the actual position of minor- 
ities were taken as the point of departure. 


These points of view were expressed in a comprehensive 
resolution entitled, “Study of the Present Position as Regards 
Minorities Throughout the World.”’** The resolution pointed 
out that “minorities differ vastly in origin, composition and 
character, and that it is, therefore, extremely difficult to arrive 
at a single general definition that is universally applicable.” 
The Sub-Commission therefore decided to initiate a study of 
the present position of minorities throughout the world. For the 
purpose of such a study the term “minority” was to include 
only “those non-dominant groups in a population which possess 
and wish to preserve ethnic, religious or linguistic traditions or 
characteristics markedly different from those of the rest of the 
population.” Using this tentative definition as a basis for the 
study, the Sub-Commission declared that no further work on 


the problem of definition could serve any useful purpose. 


The resolution then went on to list a number of considera- 
tions which should be borne in mind when carrying out the 
study. These considerations included most of the elements which 
previously formed part of the proposed definition, notably the 
following: groups seeking identity of treatment with the rest 
of the population need no special protection; it is undesirable 
to hinder the integration of minorities with the rest of the 
population; as measures for the protection of minorities nothing 
should be done which is likely to stimulate their consciousness 
of difference from the rest of the population; minorities must 
include a sufficient number of individuals to preserve by them- 
selves their characteristics. As an important consideration to be 
borne in mind, the resolution added that “account should be 
taken of the circumstances under which each minority group 
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has come into existence, for example whether it owes its existence 
to a peace treaty or to voluntary immigration.” 


The hope that this new approach would be more palatable 
to the Commission on Human Rights proved, however, to be 
an illusion. When the report of the Sub-Commission came up 
for consideration by the Commission at its tenth session in 1954 
the old differences of opinion on the matter were once more 
resuscitated. Without being able to agree on any positive direc- 
tives, the Commission on Human Rights resorted to the expedient 
tried so many times before of sending the matter back to the 
Sub-Commission with the request that it “give further study to’ 
the whole question.” 


This, however, was taxing the docility of the Sub-Commis- 
sion beyond its means. At its seventh session in 1955 it refused 
to proceed on this basis. It recalled the two aspects of the prob- 
lem relating to non-dominant groups, namely the demand for 
equality in the sense of non-discrimination, and the claim of 
such groups to special measures of protection. It decided to 
concentrate its future work on the first aspect and to consider 
the second aspect only in so far as any facts relevant thereto 
might be brought to its attention in the course of its studies on 
discrimination. In a spirit almost of defiance it decided to “defer 
work on a further study of the whole problem of the special 
protection of minorities including the definition of the term 
‘minority’ pending the issue by the Commission on Human 
Rights of a specific directive on the subject.”®° 


Here the matter rests. When the report of the Sub-Com- 
mission was considered by the Commission on Human Rights 
at its eleventh session in 1955 no comment was made on the 
decision to shelve the item. As might have been expected, the 
Commission was not disposed to rise to the challenge and attempt 
the formulation of any such directive as the Sub-Commission had 
considered necessary before it could proceed. 


" 29 ECOSOC, O.R.: 18th Sess., 1954, Supp. No. 7, pp. 48-51. 
80 United Nations Doc. E/CN.4/711, 4 Feb. 1955, p. 68. 
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Is this now the story of wasted efforts? At first glance it 
might seem so, but on closer consideration certain positive con- 
clusions may nevertheless be drawn from the prolonged and 
abortive debates on the issue. Even if no worldwide study of the 
position of minorities has been undertaken, the debate has 
thrown light upon the nature of the problem. It has been clearly 
demonstrated that this problem cannot be conceived exclusively 
in terms of the European peace settlement after the First World 
War. The aspects of the problem in other parts of the world 
have proved to be quite different. No future attempt to solve 
the minorities problem can reasonably be made on a universal 
basis. This does not mean, however, that minorities problems are 
not urgent in many different regions and countries. Nobody 
who considers the cultural differentiation of the peoples of the 
world to be of immense value can look indifferently upon policies 
tending to obliterate independent cultural traditions which 
happen to be cherished by a population group that has had the 
misfortune of coming under the domination of a more powerful 
group. 

It will continue to be the responsibility of the United 
Nations to draw the attention of world public opinion to any 
abuse which may occur in this respect. A clear recognition of 
the nature of a problem is a precondition to an adequate solu- 
tion and it may be asserted that the efforts of the United Nations 
in this field, although they missed their original target, have 
contributed to a more profound and realistic understanding of 
the problems involved in the protection of minorities. 


Advisory Services 


At its fifth session in 1952 the Sub-Commission, on the 
proposal of its Indian member, M. R. Masani, considered the 
problem of advisory services for the benefit of states which might 
wish to obtain assistance in combatting discrimination and pro- 
tecting minorities. It was proposed that such advisory services 
might be extended to states at their request as part of the United 
Nations Technical Assistance Programme. 


329 





The Sub-Commission believed that such a scheme might 
be a useful means of placing experience gained in one country 
at the disposal of other countries. The proposal was finally 
endorsed by the General Assembly which at its eighth session 
in 1953 adopted a resolution (730 VIII), the operative parts 
of which read as follows: 


The General Assembly . . . authorizes the Secretary-General to 
render, at the request of any State Member of the United Nations, 
technical advice and other services which do not fall within the 
scope of existing technical assistance programmes, in order to assist 
the government of that State within its territory in the eradication 
of discrimination or in the protection of minorities or both; 

Decides that the services so authorized may include, but need not — 
be restricted to, technical advice regarding the drafting of legislation 
and the establishment of administrative and judicial machinery and 
appropriate services in such matters of fundamental importance as 
education, subject to arrangements within existing agreements with 
the United Nations Educational, Scientific and Cultural Organiza- 
tion and other competent specialized agencies. 


The obvious weakness of this resolution is a consequence 
of one of the fundamental principles of the Technical Assistance 
Programme, namely that advice can be extended to a country 
only at its request. In the great majority of cases, however, 
discrimination is practiced by the groups in power, and there 
is little likelihood that they will ask for assistance from outside 
to bring about changes to their own disadvantage. What is 
needed is not mere technical knowledge but a willingness on the 
part of governments and influential national groups to take 
action. The above resolution does not indicate how this diffi- 
culty can be overcome, and it is significant that no request for 
assistance under the resolution has so far been received by the 


Secretary-General. 


The problem was discussed again by the General Assembly 
at its tenth session in 1955, when a proposal was made to consoli- 
date under one general program various schemes for advisory 
services in the field of human rights. In a comprehensive resolu- 
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tion adopted on 14 December 1955,** the General Assembly 
authorized the Secretary-General to provide for assistance to 
governments in the form of (a) advisory services of experts; 
(b) fellowships and scholarships; (c) seminars. 


The Sub-Commission took up the matter at its eighth 
session in January 1956 and made a specific suggestion with 
a view to overcoming the basic obstacle in this field, namely 
the reluctance of governments to request assistance. It was 
pointed out that seminars organized by the Secretary-General 
might be particularly helpful in creating the necessary stimulus 
for those governments which had unresolved problems relating 
to discriminatory practices to partake in the sharing of experi- 
ence in this field. In issuing invitations to participate in such 
seminars the Secretary-General might induce governments, 
which would not otherwise recognize that they were in need 
of assistance, to draw on the experience of others. Seminars 
might be organized on limited subjects for the purpose of 
studying any specific method which in a given country had 
proved successful in combatting discrimination. One example 
mentioned was the Fair Employment Practices Commission of 
the State of New York, which might well serve as a model for 
other countries where racial discrimination is practiced in the 
labor market. Observing such an institution in operation might 
be the most effective means of conveying to others the merits 
of the particular method adopted for the prevention of this type 
of discrimination. 


It may reasonably be expected that the approach which 
has been recommended by the Sub-Commission will prove 
fruitful. At a time when there is some indecision as to the most 
appropriate methods for the international promotion of human 
rights, this new approach, however limited it may be in scope, 
seems to be particularly promising. 


31 General Assembly Res. 926 (X). 





Problems of Implementation 


N ADDITION TO STUDYING THE VARIOUS MANIFESTATIONS 

of discrimination and the techniques which may be used 
to promote the goal of equality, the United Nations has also 
tried to deal with the question of discrimination in specific geo- 
graphic areas. These areas fall into three general categories: 
Trust Territories over which the United Nations has clearly 
defined supervisory responsibilities; Non-Self-Governing Terri- 
tories in respect of which the administering governments assumed 
certain obligations in signing the Charter, and over which the 
United Nations itself has been assuming an increasing measure 
of responsibility; and a sovereign state over which the United 
Nations has no control other than that which can be exercised 
by its powers of persuasion. 


Trust Territories 


The Charter specifically provides that human rights shall 
be respected without discrimination in the Trust Territories. 
This is all the more significant as the fulfillment of this obligation 
is under the supervision of the Trusteeship Council. 


The close supervision exercised by the Council may be 
illustrated by a brief survey of the problem of racial discrimina- 
tion in Tanganyika, one of the most important of the Territories 
under trusteeship. 


The Visiting Mission of the Council which traveled through 
the Territory in 1954 stated in its report that many Africans 
found that discrimination was still practiced in the Territory, 


$32 





although considerably less so than in some other territories. All 
three races living in Tanganyika—Africans, Europeans, and 
Asians—agreed that discrimination was practiced by hotel prop- 
rietors who denied service to Africans. Another example which 
was considered by some as racial discrimination was the main- 
tenance of different standards of hospital and prison accommoda- 
tions. Others held that this merely reflected the difference in the 
accustomed standards of the races. The Mission expressed the 
opinion that the government of the Territory should progres- 
sively abolish all differences in the institutional facilities by a 
process of leveling up. The policy of giving undue recognition 
to the differences in living standards and social environment 
might perpetuate the belief that discrimination was practiced 
deliberately, since these differences coincided largely with racial 
differences. This policy should therefore be superseded by an 
active program of development of institutional facilities. 


The Mission further pointed out that the government of the 
Territory had a special duty to set an example in the field of 
employment. There were still complaints that Africans and 
Asians were being penalized for reasons of race in matters of 
wages and conditions of employment. The Mission had no doubt 
that these complaints had some foundation. In its view the 
government practice tended to set a standard in employment 
matters in the Territory and it was therefore essential that the 
government should take the lead in abolishing all kinds of 
discrimination in its service.* 


On the problem of discrimination in education, the Visiting 
Mission noted that educational facilities in Tanganyika were 
organized along racial lines, separate establishments existing 
for each of the three groups of population. It was the policy of 
the Administering Authority, however, to let “non-racial educa- 
tion” develop gradually and to begin from the top of the educa- 
tional structure. Thus a start had been made by admitting to 
the mainly African University at Makerere, Uganda, a number 
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of non-African students, and it was also planned to make the 
Royal Technical College at Nairobi, Kenya, interracial. At the 
next level below there would be interracial technical and com- 
mercial institutes.” 


The Administering Authority, in its observations on the 
Mission’s report, emphasized the point that differences in 
standards among various groups of population had a cultural 
and economic basis rather than a racial one. If one considered 
social standards, one might at the present stage of African 
development receive the impression that there was a separation 
on a racial basis. But that appearance was beginning to vanish 
as there were now a small number of educated Africans whose 
social and cultural standards were more akin to those of the 
Europeans than to either their fellow Africans or Asians. 


The Administering Authority did not deny that there had 
been cases of discrimination on the part of certain private indi- 
viduals, but declared that the situation was steadily improving. 
The government of Tanganyika, it was stated, pursued a policy 
of abolishing discrimination by educating public opinion rather 
than by introducing penal and similar sanctions by law. Well 
disposed people who voluntarily made efforts to reduce discrim- 
ination would naturally resent legal compulsions, and it was 
feared therefore that legal sanctions would create a reactionary 
opposition. 


As to government service no racial differences remained, 
according to the statement of the Administering Authority. The 
civil service was a “non-racial entity in which any officer could 
climb from the lowest rung to the top, irrespective of his race, 
the sole criterion being qualifications and merit.” 


Finally, on the question of discrimination in education, 
the Administering Authority observed that the suggestion that 
there should be racial unification in primary schools ran counter 
to the opinion of most educational experts, who generally 


83 Jbid., p. 70. 
84 Ibid., p. 65. 


334 





emphasized the necessity for keeping primary schools closely 
related to social conditions and environment and the advisabil- 
ity of teaching the very young children in their mother tongue. 
It was only at later stages that children or young people from 
different environments should be mixed. The government of 
the Territory therefore maintained that it was pursuing the 
right policy with regard to primary education and that gradual 
development toward unification in education from the top was 
less likely to impede the advance of African education and more 
likely to be successful than any sudden change or attempt at 
speeding up this development.*° 


The Trusteeship Council did not altogether endorse the 
observations 6f-the Administering Authority. As to the problem 
of discrimination in general, it adopted a resolution which in 
rather vague terms recommended that the Administering Author- 
ity put an end to discrimination by educating public opinion 
and, if necessary, by adopting penal legislation. On the more 
specific problem of educational policy, the Council expressed 
the opinion that “the system of separate schools [was] an obstacle 
to the evolution of a unified and integrated society.”’ Considering 
the importance of bringing together children of different races 
as soon as the language barrier between them disappeared, the 
Council urged “the Administering Authority progressively to 
establish interracial schools and to unify the educational system 
of the Territory.* 


It says a good deal for the success achieved in the case of 
Tanganyika—which is not by any means a unique case—that 
the recommendations on discrimination emphasized so few 
specific points. The recommendation on educational policy, 
on the other hand, revealed the difficulties encountered by a 
government pursuing a policy of forging different racial and 
social groups on entirely different levels of social development 
into a unified multi-racial society. The constant supervision by 
the Trusteeship Council acts as a spur to governments to expedite 


85 Ibid., p. 70. 
86 Ibid., pp. 65, 71. 





the advancement of underprivileged groups and prevents them 
from erring on the side of moderation. The weakness of the 
system is that the Trusteeship Council is a house divided against 
itself. Different policies and tempos are advocated by different 
members, and varying degrees of importance are attributed to 
the maintenance and preservation of the cultural and linguistic 
characteristics of the indigenous population. Curiously enough, 
it seems as though the old colonial powers are more anxious 
than the nations which have recently gained independence to 
guard the indigenous culture against the disintegrating effects 
of modern western civilization. To the latter group of nations 
such a policy is suspect because it tends to maintain existing 
inequalities in social advancement and thus to produce discrim- 
inatory effects. 


Non-Self-Governing Territories 


The arguments which were developed in the case of the 
Trust Territory of Tanganyika follow closely the opinions and 
views expressed with regard to other Non-Self-Governing Terri- 


tories, namely the colonial territories. Differences in the approach 
to the two types of territories concern not so much the general 
principles as the strength with which the arguments against 
discrimination are advanced. On the solid basis of the Charter, 
the Trusteeship Council is in a better position than the Com- 
mittee on Information from Non-Self-Governing Territories to 
express critical views and address specific recommendations to 
the Administering Authorities. 


However, it is a well-known fact that the General Assembly 
has extended its control of the administration of Non-Self- 
Governing Territories beyond what was originally contemplated 
when the Charter was drafted. On the basis of the reports trans- 
mitted to the Secretary-General for information purposes under 
Article 73(e) of the Charter, the General Assembly has assumed 
a supervisory function which the administering powers have been 
most reluctant to accept. This supervisory function is assumed 
in the first instance by the Committee on Information from Non- 
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Self-Governing Territories which was set up by the Assembly to 
study and make recommendations regarding information sub- 
mitted by the administering powers. 


The Committee has devoted special attention to the problem 
of racial discrimination in colonies in considering social and 
educational conditions in these Territories. The administering 
powers have expressed the view that, in the interests of the 
indigenous population, some measure of differential treatment 
of the inhabitants in colonies is required. Legislation for the 
protection of primitive groups against the detrimental influence 
of certain aspects of modern civilization brought to the Territory 
by colonists may be necessary at certain stages of the evolution. 
The raising of the social and cultural level of the indigenous 
population is a precondition for recognizing its equality with the 
settlers of European origin. Legislation which is thus inspired 
by the preoccupation of safeguarding the true interests of the 
indigenous population should not be stigmatized as discrim- 
inatory. 


The General Assembly has accepted this point of view. In 
its resolution 644 (VII) adopted on 10 December 1952 regard- 
ing Racial Discrimination in Non-Self-Governing Territories, the 
third paragraph of the Preamble recognizes “that there is a 
fundamental distinction between discriminatory laws and prac- 
tices, on the one hand, and protective measures designed to safe- 
guard the rights of the indigenous inhabitants, on the other 
hand.” Paragraph 5 of the same resolution, however, 


recommends that where laws are in existence providing partic- 
ular measures of protection for sections of the population, these 
laws should frequently be examined in order to ascertain whether 
their protective aspect is still predominant, and whether provision 
should be made for exemption from them in particular circum- 
stances. 


In other words, protective legislation should not be allowed 
to become a cloak for discriminatory measures to the disad- 
vantage of the indigenous population. Other paragraphs of the 
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same resolution recommend the abolition of discriminatory laws 
and practices and specifically recognize that the establishment 
of improved race relations depends largely on the development 
of educational policies. More specifically, paragraph 4 of the 
resolution recommends the opening of public facilities to all 
inhabitants of the Territories, without distinction as to race.** 


In the latest report submitted to the tenth session of the 
General Assembly in 1955, the Committee on Information from 
Non-Self-Governing Territories reviewed the progress achieved 
in this field since the adoption of resolution 644 (VII). It noted 
that legislative developments in a number of the Territories 
under review hand been encouraging. The extension of citizen 
rights in Malaya to a greatly increased number of Chinese and 
Indian inhabitants, and the action taken in some cases for the 
improvement of the position of évolués among the African popu- 
lation were some of the examples to which attention was drawn 
by the Committee. But the Committee raised a warning finger 
against dangers involved in a policy aimed at giving preference 
to a cultural elite among the local population. “While differentia- 
tions on grounds of culture may be acceptable,” the Committee 
stated, “yet in certain instances the question arises whether the 
granting as a privilege of forms of equality to selected persons 
from among the local inhabitants may not become a new form 
of discrimination between favoured and other groups in the 


population.”’** 


The Committee also noted that progress has been made 
toward eliminating discrimination in access to public service. 
In a number of Territories steps have been taken in the course 
of the last few years to give members of the indigenous popula- 
tion access to the civil service, not only by the adoption of rules 
according to which appointments to administrative posts would 
be made on the basis of competence, suitability, and experience 
only, without regard to race, but also by creating opportunities 


87 For summaries of the preceding debate, see Yearbook of the United 
Nations, 1952, pp. 578-76 and GAOR: 7th Sess., 1952, Supp. No. 18, pp. 4-5. 
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for members of the indigenous population to receive education 
and training with a view to qualifying them for such posts. 


Special attention has been paid to the problem of providing 
equal educational facilities for all inhabitants of Non-Self-Gov- 
erning Territories. It is interesting to note that the Committee 
has not entirely followed the doctrine, on which the United 
States Supreme Court based its decision in the case Brown v. 
Board of Education, namely that segregation as such is discrim- 
inatory, even if the physical educational facilities and other 
tangible factors are equal. 


The obvious reason for this difference of approach is the 
fact that the indigenous population of a Non-Self-Governing 
Territory generally speaks one or several vernacular languages 
which are different from the language of the administering 
power and the settlers. Dealing with the general problem of 
educational policies, the Special Committee on Information from 
Non-Self-Governing Territories in the report submitted to the 
fifth session of the General Assembly recorded the following 
opinion: 


(a) The first approach to the inculcation of literacy should 
wherever possible be through the mother tongue. 

(6) The peoples of the Non-Self-Governing Territories whose 
languages differ from those of the authorities responsible for 
their administration, should neither be deprived of their own 
cultural heritage nor denied access to world culture. 

In cases where an indigenous language is already sufficiently 
developed to be a vehicle of world culture, there is a strong 
presumption that by the use of that language at all levels of 
instruction the cultural heritage and the world needs of the 
peoples concerned may be satisfied. 

In cases where an indigenous language has local currency 
only, a language of wider currency should be introduced in 
instruction by means which will keep psychological strains 
to a minimum but provide the opportunity for students even- 
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tually to take their place in any educational course for which 
their capacities would normally qualify them.*° 


In its special study on educational conditions, published in 
1953, the Committee on Information from Non-Self-Governing 
Territories concluded that, even in the brief period since 1950, 
a tendency had shown itself in some of the Territories inhabited 
by plural communities to establish a unified school system, or 
at least to emphasize a national school system, even though 
separate schools might still be maintained for particular racial, 
linguistic, or cultural groups. 


A second tendency which the Committee noticed was for 
the institutions of higher education to seek pupils from all groups 
even in cases where, at the lower stages of education, separate 
school systems were maintained.*? 


It may reasonably be expected that these tendencies will 
continue and perhaps be accelerated. The system of reporting 
on developments in Non-Self-Governing Territories has the 
obvious merit of making known any useful and promising expe- 
rience gained in individual Territories. At the same time, the. 
consideration of this information by the General Assembly 
serves as an occasion for laying down general standards regard- 
ing racial relationships and bringing moral pressure to bear 
upon those administering powers which may be making unsatis- 
factory progress toward the realization of these standards. 


Racial Policy in South Africa 

The United Nations has no particular machinery at its 
disposal for considering complaints against states which are 
alleged to practice discrimination within their own boundaries in 


disregard of the general principles of the Charter, the relevant 
resolutions of the General Assembly, and the Universal Declara- 


40 GAOR: 5th Sess., 1950, Supp. No. 17, p. 20. 
41 Special Study on Educational Conditions in Non-Self-Governing Territor- 
ies (United Nations Sales No. 1954. VI.B.1), p. 86. 
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tion of Human Rights. Member states have accepted no specific 
obligation to allow such complaints to be investigated for pur- 
poses of fact-finding, conciliation, or adjudication. Only if the 
matter can be brought within the general competence of any 
of the main organs is it possible to take it up for consideration. 
Under Article 10 of the Charter the General Assembly may 
discuss any questions or any matters within the scope of the 
Charter and may make recommendations to member states 
thereon. This general competence, however, is limited by the 
provision of Article 2, paragraph 7, according to which the 
United Nations may not intervene in matters which are essen- 
tially within the domestic jurisdiction of any state. The scope 
of these provisions and the potentialities for action by the United 
Nations against a state which is found to practice discrimination 
have been considered by the General Assembly over a period of 
years when dealing with the question of racial policy in the 
Union of South Africa. 


The General Assembly has at each session since 1946 dealt 
with the question of treatment of people of Indian origin in 
South Africa. In 1952 it was seized by a group of Asian and 
Arab states with a complaint regarding the general policy of 
apartheid pursued by the South African government. Over the 
objections of that government the matter was included in the 
agenda and has been considered at each of the subsequent ses- 
sions of the Assembly. The South African government has con- 
sistently taken the attitude that the matter was outside the 
competence of the Unied Nations, since it was essentially within 
the domestic jurisdiction of the Union of South Africa. The 
great majority of governments represented in the General Assem- 
bly have overruled this objection, basing themselves primarily 
on the consideration that the Charter by Articles 55 and 56 
has committed member states to cooperate for the protection 
of human rights, and that Articles 13 and 55, in addition to the 
Preamble and Article 1, have recognized the principle of non- 
discrimination. Thus, according to this view it was justifiable to 
consider the policy of apartheid as a matter of international 
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concern, and not essentially within the domestic jurisdiction of 
the Union.*? 


The General Assembly appointed a commission of three 
members, who elected Hern4n Santa Cruz of Chile as chairman, 
to study the racial situation in South Africa and to report its 
conclusions to the General Assembly in the fall of 1953. At the 
two following sessions, the mandate of the Commission on the 
Racial Situation in the Union of South Africa was renewed, and 
in a series of three reports the Commission has given a very 
comprehensive survey and analysis of the whole problem.** 


The government of South Africa refused to cooperate with 
the Commission and refused in particular to allow its members 
to visit the country. The Commission therefore had to base its 
investigations exclusively on such material as was available out- 
side the Union of South Africa. It has succeeded, nevertheless, 
in giving what appears to be an objective and well-balanced 
account and analysis of the problem. The provisions of the 
relevant legislation have been examined together with admin- 
istrative and judicial practice; the historic, geographic, economic, 
social, and demographic aspects of the problem have been 
analyzed, and the attitudes of the political parties and the 
churches in South Africa have been explained. 


The Commission reached the conclusion, in its first report, 
that the policy of apartheid was never likely to be willingly 
accepted by the masses subjected to discrimination. On the 
contrary, the situation was constantly being aggravated and 
daily becoming less open to settlement by conciliation, informa- 
tion, and education. There was a risk that all solutions would 
soon be precluded, except a solution by violence, with all its 
meaningless dangers to the internal peace as well as the foreign 
relations of the Union. 


42 For a detailed discussion, see GAOR: 8th Sess., 1953, Supp. No. 16, pp. 
15-23. 

48 For the reports, see GAOR: 8th Sess., 1953, Supp. No. 16; 9th Sess., 1954, 
Supp. No. 16; 10th Sess., 1955, Supp. No. 14. 
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The Commission made certain suggestions as to possible 
action by the United Nations. These were premised on the 
belief that every member state going through a serious crisis 
had the right to receive help and assistance, and it was the duty 
of the United Nations family to render such assistance in a 
fraterhal spirit. The United Nations might suggest ways and 
means by which the South African government could try to 
arrive at the formulation of a new policy to supersede the 
apartheid policy. The Commission suggested that one method 
might be the holding of one or more roundtable conferences 
of representatives of the various ethnic groups of the population 
assisted by a certain number of representatives of the United 
Nations. In addition, it would be necessary to strike at the roots 
of the evil— the social, economic, religious, and other factors— 
which were contributory causes of discrimination against the 
population groups of non-European origin. It was suggested 
that the United Nations offer its technical, financial, econ~mic, 
and social assistance in order to develop peaceful relations 
among the various ethnic groups and to facilitate the progressive 
evolution of their participation in the life of the community in 
all fields such as education, health, housing, agriculture, industry, 
and public works. 


These conclusions, set forth in the first report, were reit- 
erated and elaborated in the two succeeding reports. The Com- 
mission stressed particularly the importance of making technical 
assistance available to the Union government. In the second 
report, it was suggested that 


an offer might be made to that Government to set up at its request 
a committee of technical experts specializing in the planning of 
economic and social development, particularly in multi-racial soci- 
eties, who might be asked to catalogue all the various forms of 
assistance which the United Nations and the specialized agencies 
can supply.“ 


44 GAOR: 9th Sess., 1954, Supp. No. 16, p. 92. 





In the third report, submitted to the tenth session of the General 
Assembly in 1955, the Commission pointed out the close rela- 
tionship between its own suggestions and the proposed general 
program of the advisory services in the field of human rights. 


The General Assembly has repeatedly expressed its concern 
over the apartheid policy of the South African government. It 
has recalled the obligations of members under the Charter to 
respect fundamental human rights without distinction as to race, 
and it has invited the Union to give consideration to the sugges- 
tions of the Commission. In face of the Union’s persistent refusal 
to recognize the legality of consideration by the United Nations, 
the General Assembly has not formally adopted any of the 
constructive suggestions made by the Commission. 


At the tenth session, the South African government brought 
the matter to a head by withdrawing its delegation from the 
General Assembly after the Ad Hoc Political Committee had 
adopted a resolution which reminded the government of its 
Charter obligations and called upon it to abide by them, and 
which furthermore renewed the mandate of the Commission 
with a view to considering the matter at the eleventh session. 
This latter clause, however, failed to obtain the requisite two- 
thirds majority when the resolution was submitted to a final 
vote in the plenary session. The work of the Commission has 
therefore been discontinued, and the question will not appear 
on the agenda of the 1956 session unless a special request is 
forthcoming. Four years of study and debate have thus proved 
to be inconclusive in face of the categoric opposition of the 
South African government. The policy of apartheid is being 
pursued, and racial discrimination is practiced relentlessly. 


The general lesson to be drawn from the matter is quite 
clear: over the firm objection and opposition of a national 
government it is not possible for a United Nations body to 
change the course of events in a member country. A govern- 
ment which is in a sufficiently strong position to disregard world 
opinion may—at least in the short run—continue its discrim- 
inatory policy unpunished. 
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Conclusion 


HE PRECEDING SUMMARY ACCOUNT OF INTERNATIONAL 

efforts for the prevention of discrimination and the pro- 
tection of minorities has shown how precarious is the position 
of the various international bodies when they endeavor to pass 
beyond the stage of mere academic study and discussion. The 
expansion of international cooperation to encompass individual 
liberties and human rights is irrevocable; international organiza- 
tions will continue to concern themselves with this new and 
intricate field of activities. What is uncertain is the extent of 
power and competence which states will agree to invest in 
international bodies for this purpose. The present position rep- 
resents a halfway measure: international organs can discuss 
and recommend but cannot decide. If the Covenants on Human 
Rights are ever completed and given universal application, the 
evolution of the last decade will be carried a decisive step forward 
toward its logical conclusion, to the extent that international 
machinery will be established for implementation of the sub- 
stantive individual rights. Until that is achieved, it will be 
necessary to rely upon other and less efficient methods—primarily 
study, information, discussion, and appeal to public opinion. 


Such methods are by no means void of practical significance. 
Academic studies may at appropriate moments prove helpful to 
those who are called upon to give concrete shape to general 
policy directives. It may be assumed, for instance, that the 
studies undertaken by the United Nations in the field of protec- 
tion of minorities have had some influence upon the drafting 
of the Memorandum of Understanding agreed upon between 
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the Italian and Yugoslav governments on 5 October 1954 
regarding the status of the population in the areas of the Free 
Territory of Trieste.*® 


In a more general way, the international organizations 
which are dealing with problems of discrimination and the 
rights of minorities may be considered as clearing-houses of 
ideas and experience. The importance of this function has per- 
haps been more readily acknowledged in other fields than the 
promotion of human rights, but the recently adopted program 
of advisory services in the field of human rights is likely to give 
added prominence to the sharing of ideas and experience relating 
to the prevention of discrimination and the protection of minor- 
ities. At the present stage of evolution this is perhaps the most 
useful function international organizations can perform in this 
field. 


In addition to this function of a very positive and construc- 
tive character, international organizations, in particular the 
United Nations, will continue to serve as a forum for debate 
on these problems. Present experience seems to indicate that 
this debate will often be acrimonious, and that arguments 
advanced will often be based on political considerations which 
are not directly relevant to the points at issue. On balance, 
however, public debate of these problems on the international 
level is wholesome. Now and then it may produce adverse effects 
because public opinion or influential circles in a given country re- 
act against what they consider unjustified interference in domestic 
matters, but on the whole, it is submitted, this disadvantage is 
outweighed by the manifest advantage of allowing a free con- 
frontation of ideas. The strength of ideas is the chief factor in 
human progress, and international organizations can serve the 
cause of humanity well by keeping alive the principle that equal- 
ity of rights and opportunities shall be assured to all, without 
any distinction which is not based on individual merits. 


"45 See Security Council, Official Records: 9th Yr., Supp. Oct., Nov., Dec., 
1954, p. 2; also Egon Schwelb, “The Trieste Settlement and Human Rights,” 
The American Journal of International Law, Vol. 49 (April, 1955) , pp. 240-48. 
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